STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
SMALL FRI ES DAY CARE, | NC.,
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VS.
Case No. 04-3046
DEPARTVENT OF CHI LDREN AND
FAM LY SERVI CES,
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THE GROW NG TREE LEARNI NG
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Petitioner,
VS. Case No. 04-3892

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,
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RECOVMVENDED CRDER

Thi s cause cane on for formal proceeding and hearing before
P. Mchael Ruff, a duly-designated Adm nistrative Law Judge of
the Division of Administrative Hearings. The formal hearing was
conducted in Tavares, Florida, on June 13, 2005. The
appearances were as foll ows:

APPEARANCES

For Petitioner: Robyn A Hudson, Esquire
3900 Lake Center Drive, Suite A-2
Mount Dora, Florida 32757



For Respondent: T. Shane DeBoard, Esquire
Departnment of Children and
Fam |y Services
1601 West @ulf Atlantic H ghway
W dwood, Florida 34785

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern
whet her the application submtted by the Petitioner for a new
one-year license for Small Fries Day Care, Inc., should be
granted, or denied based upon violations of specified statutes
and rules referenced bel ow as all eged by the Respondent. It
must al so be resol ved whet her the application to operate a new
facility known as the G owing Tree Learning Center and Nursery
shoul d be deni ed because of the sane alleged instances of non-
conpliance with the relevant statutes and rul es.

PRELI M NARY STATEMENT

Thi s cause arose when the Departnent of Children and Famly
Services (Departnent) notified the Petitioner by letter of
July 23, 2004, that its application for a new one-year |icense
to operate a child care facility known as Small Fries Day Care,
Inc. (Small Fries), was denied (Case No. 04-3046). The deni al
was based on purported violations of specified statutes and
rul es discovered during inspections of the facility in April,
May, and July 2004. The Petitioner tinely requested a fornma
adm ni strative proceeding to dispute the Departnent's findings,

and the Departnent allowed it to continue operating pending



resolution of the resulting formal proceeding, conditioned on an
end to any violations of statutes or rules.

Al so, by letter of August 3, 2004, the Petitioner was
advised that its July 14th, 2004, application (Case No. 04-3892)
to operate a new child care facility to be known as the G ow ng
Tree Learning Center and Nursery was deni ed based upon the
al l eged repeated violations of statutes and rules and the
Petitioner's operational history as the operator of Small Fries.
This letter noted three verified instances of inadequate
supervi sion, the nost recent being May 11, 2004. The May 11,
2004, inspection also revealed failures to conduct background
screeni ng procedures and to ensure that staff received required
training. In this denial, a formal adm nistrative proceedi ng
was al so requested and also referred to the Division of
Adm nistrative Hearings. Utimtely the two cases were
consolidated for hearing by the undersigned Adm nistrative Law
Judge.

The cause cane on for hearing as noticed. At the hearing
t he Respondent Departnent presented two w tnesses and siXx
exhibits, all of which were admtted into evidence.
Additionally, the Respondent re-called witness D ana MKenzie to
testify on rebuttal. The Petitioner presented the testinony of
five witnesses, including the testinony of Shirley Carter, the

owner and operator of the subject facility. Additionally, the



Petitioner presented Petitioner's exhibit one which is admtted
into evidence. Upon concluding the hearing the parties
requested a transcript of the proceeding and el ected to submt
proposed recomrended orders. The Proposed Recomrended Orders
were tinely submtted and have been considered in the rendition
of this Recommended Order.

FI NDI NGS OF FACT

1. The Petitioner operates a child care facility known as
Smal |l Fries Day Care, Inc. She also has applied for a |license
to open a new facility known as the Learning Tree. The
Departnent notified the Petitioner, by letter of July 23, 2004,
that the application submtted for a new one-year |icense for
Smal | Fries was denied. The letter of denial was based on
vi ol ations of statutes and rul es enforceabl e by the Departnent,
whi ch were purportedly discovered during the inspections of the
facility in April, May, and July of 2004.

2. Thereafter by letter of August 3, 2004, the Petitioner
was notified that her application for a license to operate a
second child care facility known as the G ow ng Tree Learning
Center and Nursery was al so deni ed, based upon the history of
al l eged viol ati ons and non-conpliance with statutes and rul es
during the operation of the Small Fries. The Petitioner
requested a formal administrative proceeding to contest both

deci sions and the nmatter was referred to the D vision of



Adm ni strative Hearings. The two cases were | ater consoli dated
into the instant proceeding.

3. The Departnent received a conplaint regarding
transportation of children. It therefore dispatched an
i nvestigator, Judy Cooley, to conduct an inspection of the
Petitioner's facility on April 6, 2004. The precise nature of
t he conpl ai nt was never substantiated. M. Cool ey, however,
upon conducting her inspection, discovered a violation of
Florida Adm nistrative Code Rule 65G 22.001(6)(f). This is a
rul e which nmandates that children transported in a van nmust be
counted and that both the driver of the van and one staff nenber
must both count the children and sign a transportation | og
verifying that all children had exited the van. This is
required to be done each tinme children | eave or board the van.
The failure to docunent an inspection of the van by both the
driver and another staff menmber to ensure that all children are
accounted for and out of the van is considered to be a nmajor
violation of the Departnment's rules and policy. The purpose of
that requirenent is to prevent children from being accidentally
left in a van in the hot sun (or left at sone |ocation away from
their hone or the Petitioner's facility when the van departs a
location.) If achildis left in a van in the hot sun a serious

injury can result, rendering this infraction a serious one.



4. M. Cooley also determ ned that a violation had
occurred concerning the "background screening" requirenments upon
her inspection on April 6, 2004. That is, the Petitioner's
records did not show that screening had been done for al
personnel enployed by the Petitioner's facility.

5. On May 11, 2004, another investigation or inspection of
the facility was conducted by the Departnent. This was because
t he Departnent had received an anonynous abuse report concerning
the Petitioner's facility. Upon investigation it was determ ned
that the report was unfounded. It had been alleged that a child
had sustained an eye injury while in the custody and care of the
Petitioner, but that was determ ned not to be the case; rather,
t he eye problemwas determ ned to have been "Sty" infectious
process and not a result of any injury sustained while a child
was in the care of the Petitioner or her staff nenbers.

6. The Petitioner was al so charged with a violation
regarding this eye injury issue for failing to file an "incident
report” concerning it and failing to give a copy of the report
to the child s parent the sane day of the incident. This
vi ol ati on has not been proven by the Departnent because, in
fact, no injury occurred. The child had to have appeared on the
prem ses of the Petitioner's facility that day already suffering
fromthe eye condition. Therefore, there was no "incident”

occurring on the prem ses of the Petitioner, or while the child



was in the Petitioner's care. Therefore, there could be no
incident requiring reporting to the Departnent and the parent
under the Departnent's rules and policies. Apparently, the
owner of the facility, Ms. Carter, |ater provided a copy of an
incident report in the belief that the Departnent required it.
In any event, this purported violation was not shown to have
legally or factually anpbunted to an incident or a violation.

7. As to that May 11, 2004, inspection or investigation,
however, the Departnent's evidence derived fromthat My 11
2004, inspection which was not refuted establishes that the
Child Protective Investigator (CPl) who conducted the
i nvestigation observed other violations. The investigator noted
that the staff was failing to adequately supervise children and
that the staff had not had required training. The CPlI found
that after observing the day care facility on three different
occasions in a tw-week period, there were always children
"running around,” not in their classroomand w thout staff
provi di ng supervision of them The CPl noted prior reports for
i nadequat e supervi sion and noted that sone of the staff had not
been trained in all of the required hours for teachers required
by the Departnent's rules. These findings by the CPI were
supported by unrefuted evidence adduced by the Depart nent at

heari ng, and accepted as credible.



8. M. Cooley returned to the facility to conduct a
foll ow up inspection on July 23, 2004. This inspection was
specifically related to the pending application filed by the
Petitioner for a renewed one-year license for the facility. M.
Cool ey prepared a list of activities, conditions, or records as
to the facility, its operations, the children, and the staff
personnel, for purposes of indicating whether those checkli st
itens, based upon Departnment rules, had been conplied with or
had not been conplied with. There were a total of 63 specific
requi rements under the Departnent's statutes and rules for M.
Cooley to enploy in inspecting the facility. Utimtely, she
found that the facility was in non-conpliance on 11 out of the
63 itens.

9. M. Cooley thus determned on this visit that the
required staff-to-child ratio was inproper. The facility was
out of conpliance on this issue by having only one staff nenber
supervising the "infant roonf with one child | ess than a year
old, and five children aged one year. The nunber of staff
needed is controlled by the age of the youngest child in a
group. Two staff nenbers were required in this instance instead
of one.

10. Ms. Cooley also found, as a mnor violation, that the
facility had an open door with no screen, with only a curtain

covering the opening and that children were sl eeping on the



floor on only towels instead of the required individual sleeping
mats (m ni mumone inch thick.) The owner of the facility,

Ms. Carter, however, testified that indeed the mats were in use
but were covered with towels and therefore they were not readily
visible. It is thus difficult to determ ne whether all the
children slept on required sleeping mats or sonme of them or
none of them The testinony in this regard at |east roughly
anounts to an equi poise, and it is determned that this

viol ation has not been established.

11. Another violation Ms. Cooley found to have occurred
was that there were no records which would establish that the
facility had conducted required fire drills for one and one-half
months. Child care facilities such as this mandatorily nust
conduct at least once a nonth fire drills. They mandatorily
nmust docunent each fire drill in a record for ready inspection.

12. M. Cooley also found that there was no record proof
of enrollnment by staff nenbers in the required 40-hour training
course which all enployees nmust undergo within 90 days after
they are hired. The facility also had been cited for this
violation on the April 6, 2004, visit. It remained uncorrected
during the interimand on the day of Ms. Cooley's second visit.

13. Another violation was found on this occasion in that,
for the nunber of children present in the facility, there nust

be at least two staff nenbers who have the necessary child



devel opnent associate credentials. There was only one staff
menber who had those necessary credentials. There are also no
records to establish that the required in-service training for
staff nmenbers had been conduct ed.

14. The additional three violations found by M. Cool ey
involve the failure to maintain required records concerning
child i muni zations, staff personnel records, and background
screeni ng records establishing that background screeni ng had
been properly done. [If that required information is not
appropriately filed and available at the facility, that in
itself is a violation. |If the file record was required to
docunent conpliance with sone requirenments, such as staff
training, the absence of the docunmentation results in a
presunption that there was no conpliance.

15. The lack of adequate staff in the infant room
necessary to neet the statutorily required staff-to-child ratio,
as noted on the July 23, 2004, inspection, is a major violation
under Departnent rules and policies. Direct supervision is
mandated for children of that age at all tinmes. The naintenance
of this staff-to-child ratio is considered to be so inportant by
the Departnent that its staff are not allowed to | eave a
facility if an inproper staff-to-child ratio (inadequate) is

found to exist until the problemis corrected.
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16. The failure to keep records establishing tinely
conpliance wth background screening requirenents for staff of
the facility, provided for in Chapter 435 Florida Statutes, was
found on the April 6, 2004, inspection and found to still exist
at the tinme of the July 23, 2004, visit. The sane factor was
true with regard to the requirenent that new staff be enrolled
in the mandatory 40 hours training programw thin 90 days of
bei ng hi red.

17. The failure to correct these problens concerning
background screeni ng and training and the docunenting of it,
between April 6, and July 23, 2004, becones even nore critical
when one considers that Ms. Carter, the owner of the Petitioner,
had been provided with technical assistance by Ms. Cool ey
designed to help her bring her facility into conpliance in al
respects at the April 6, 2004, inspection visits. These
vi ol ati ons concerning the background screening, training
requi rements and then docunentation are considered to be serious
infractions by the Departnent in its interpretation of its
rules, and in the carrying out of its policies.

18. In summary, although one or two of the violations were
not proven and at |east one, such as the failure to have a
screen on a door, was not established to be a serious violation,
t he established violations do show an overall pattern of

di sregard of statutes and rules adopted for the safety, health,

11



and wel fare of children entrusted to the care of such a child
care facility owner and operator. That this was so, even the
Petitioner was informed of and counsel ed regardi ng the
violations. Some of themremained in non-conpliance or at | east
again in non-conpliance, upon the second i nspection visit. It
is not enough that the operator or owner of the facility

provi ded the required docunentation |ater after its absence is
di scovered or that she corrected the training, background
screening, and other violations after they were discovered. The
statutes and rules which apply require that such operations be
done correctly at all tinmes, and that performance be tinely
docunented at all tines.

19. The keeping of docunentation in the facility's records
concerning the violative itens referenced above is not required
for mere holl ow bureaucratic conveni ence, but rather, because
the Departnment has a very high standard of public trust in
ensuring that children in such facilities are maintained in a
safe fashion. It nust have avail able, for ready inspection, at
all reasonable tines, the docunents which support that the
duties inposed by the various relevant statutes and rules are
being properly carried out, so that it can know, before severe
harm occurs to a child or children, that they m ght be at risk.

20. These established violations contribute to the overal

pattern, shown by the Departnent, of an habitual disregard of

12



the statutes and rul es adopted and enforced for purposes of the
safety of the children entrusted to the care of the Petitioner
(or at least tinmely conpliance). |Indeed, prior to the denial of
a new one-year license for Small Fries and the denial of initial
licensure for the proposed Gowing Tree Facility, the |icensing
supervi sor, Ms. MKenzie, conducted a review of the licensing
file of the Petitioner. M. MKenzie thus established in the
evidence in this record, that the file reflected repeated past
violations involving failing to adequately supervise children
and concerning the background screening and training and tinely
training of enployees.

21. Upon conpletion of each inspection involved in this
proceeding Ms. Carter, the operator, was given a copy of the
report or checklist prepared by Ms. Cooley. She was given an
opportunity at that point to respond to it or to write any
comments thereon. On neither occasion, April 6, 2004, nor
July 23, 2004, were there any witten coments nmade by
Ms. Carter that disputed the fact of the violations found by
Ms. Cooley. There were sonme notes by way of explanation or of
justification concerning the hiring of a teacher "for ny
toddl ers" etc., but the notes or explanations provided by
Ms. Carter in witing and in her testinony at hearing, do not
refute the fact of the occurrence of the violations delineated

in the above Findings of Fact. In summary, Ms. Carter's

13



explanations in her testinony to justify or explain the failures
or the violations found above are not credible, in terns of
showi ng that the violations did not occur.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2004).

23. Licenses to operate child care facilities
automatically expire one year fromthe date of issuance of the
license pursuant to Section 402.308(1), Florida Statutes. In
order to get a new one-year license, the operator or hol der of
the license nmust submt a conpletely new application in
accordance wth Section 402.308(3)(b). That statutory provision
provides in pertinent part as foll ows:

Prior to the renewal of a license, the
Department shall reexam ne the child care
facility, including in that process the

exam nation of the prem ses and those
records of the facility as required under s.
402. 305, to determ ne that m ni mum standards
for licensing continue to be net.

24. The Departnent shall then issue the new |icense "upon
being satisfied that all standards required by ss. 402.301-

402. 318 have been net." § 402.308(3)(d), Fla. Stat. Thus the
i ssuance of a new license is clearly not a nere mnisterial act.

It involves the exercise of the Departnment's discretion, just as

much as with an initial |licensure application because,
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basically, a new licensing investigation and deci sion nust be
conducted each year that include the events of the nost recent
license year in its consideration.

25. Section 402.310(1)(a), Florida Statutes, provides that
a license may be denied by the Departnent for violation of any
provi sion of Sections 402.301-402.319, Florida Statutes, or the
rul es adopted thereunder. Thus, the Departnent has the burden
of presenting evidence of any violations or one or nore
provi sions of the rules or statutes. Regardless of who bears
the ultinmate burden of proof or persuasion, however, the
Departnent clearly and convincingly established the repeated
violations of the statute and rules at issue in this case.

26. Evidence adduced by the Departnent show ng the
vi ol ations found by Ms. Cool ey was essentially unchal |l enged as
to their occurrence. M. Carter attenpted to excuse or justify
the fact that the violations had occurred by |ater providing
corrections or claimng to have corrected them or bel atedly
suppl yi ng m ssing docunentation. That does not change the fact
that the violations occurred and that viol ati ons of these
statutes and rules, at least in part, are serious ones as
delineated in the above Findings of Fact, in terns of potenti al
for harmto children

27. The relevant statutes and rules are basically for the

provi sion of safety to children. The correction of a violation
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will not undo an injury which has al ready occurred because the
violation was allowed to stand or was belatedly corrected. Thus
t he expl anations, apologies or promses to avoid violations in
the future do not prevent the violations frombeing the
Petitioner's responsibility. Correcting the problemafter it is
determ ned by Departmnent personnel is not a substitute for not
having the violation in the first place, or for self-correcting
a problem before it has to be corrected through the mandate of
Departnent personnel. This is especially the case where as

not ed and found above, that many of the infractions occurred
repeatedly or were allowed to remain uncorrected for a
substantial period of tine.

28. In sunmary, the Petitioner appears to be genuinely
concerned about the welfare of children and to have conpassi on
for the children in her care and to attenpt to ensure that the
children in her care are properly and safely cared for. Her
attenpt, however, has been shown not to be good enough. Child
care facility operators are quite properly and understandably
held to a very high standard of performance. This is essential
in order to protect the children placed in their care by parents
or in sone instances by a state agency. Thus, consistent
conpliance nust be the standard and the norm and not
expl anations for non-conpliance or satisfaction with parti al

conpl i ance.
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29. Accordingly, it is determned that, while outright
per manent denial of licensure may not be justified in this
situation, that very close and focused supervision should be
provided in order for the Petitioner to be Iicensed at her
present facility, Small Fries, on a provisional basis, until she
denonstrates the ability to follow the statutes and rules on a
consi stent basis. Because of the violations found concerning
her existing facility, Small Fries, there has been no
justification adduced, by even a preponderance of evidence,
whi ch woul d justify the granting of a second |icense to a new
facility, the G owng Tree Learning Center and Nursery, Inc.

RECOMVVENDATI ON

That havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the w tnesses, and the pleadi ngs and argunents of
the parties, it is, therefore,

RECOMVENDED t hat a final order be entered by the Departnent
of Children and Fam |y Services granting a provisional |icense
to Small Fries Day Care, Inc., conditioned on the hol der of that
| i cense undergoing additional training at the direction of the
Department, designed to educate the operator under the |icense
regardi ng the proper, safe care, and protection of children in
her custody, operation of a child care facility, including the

proper screening and training of staff, record keeping, and the
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ot her itens of concern shown by the violations found in this
case. Such provisional |icensure shall be in effect for a
peri od of one year when such training shall be conpleted, and
shall be conditioned on nonthly inspections being performed by
rel evant Departnent personnel to ensure conpliance with the
rel evant statutes and rules. It is, further,

RECOMMVENDED t hat the application for licensure by the
Growing Tree Learning Center and Nursery, Inc., be deni ed.

DONE AND ENTERED this 12th day of Septenber, 2005, in

Tal | ahassee, Leon County, Florida.

N

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl. us

Filed with Cerk of the
Di vision of Adm nistrative Hearings
this 12th day of Septenber, 2005.

COPI ES FURNI SHED,

Gregory Venz, Agency Cerk
Departnent of Children and
Fam |y Services
Bui l ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700
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Josi e Tomayo, GCeneral Counse
Departnent of Children and
Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Robyn A. Hudson, Esquire
3900 Lake Center Drive, Suite A2
Mount Dora, Florida 32757

T. Shane DeBoard, Esquire
Departnment of Children and

Fam |y Services
1601 West Gulf Atlantic H ghway
W | dwood, Florida 34785

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the Final Order in this case.
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